Volune  IV 


Green  Kejwood  Hackworth 


Chapter  XIV — Intercourse  of  States 


Attaches 


The  duties  of  attaches  are  suoh  as  may  be  prescribed  for 
then  by  the  heads  of  their  respective  departments,  from  whom  they 
receive  their  instructions  and  to  whom  they  shall  report,  but  such 
duties  shall  be  performed  under  the  general  supervision  of  the 
chief  of  mission. 


In  ceremonial  matters,  attaches  are  subject  to  the 
direction  of  the  chief  of  mission,  and  ere  responsible  to  him  for 
their  personal  conduct. 

In  a  circular  instruction  of  February  14,  1906  to 
certain  diplomatic  officers  requesting  them  to  report  on  the  usage 
in  regard  to  the  presentation  of  military  and  naval  attaches  to 
the  heads  of  the  states  to  which  they  were  accredited  and  to  the 
several  departments  of  the  governments  with  which  their  duties 
required  them  to  deal,  the  Secretary  of  State  salt'. : 

It  is  understood  that  these  attaches  are  usually 
presented  by  their  Ambassador  or  Minister  to  the  head 
of  the  State  in  person,  and  are  in  like  manner 
presented  to  the  Minister  of  War  or  of  the  Navy  as 
the  case  may  be,  besides  being  furnished  with  all 
other  possible  facilities  for  meeting  officially  and 
knowing  those  high  in  authority  in  order  to  enable 
them  to  comply  with  the  calls  made  upon  them  by 
their  respective  Departments  for  military  and  naval 
informati on. 


This  is  the  practice  wf.ich  obtains  in  Washington  .  .  . 

The  peculiar  and  delicate  functions  of  military  and 
naval  attaches,  combining  membership  of  the  official 
diplomatic  representation  of  their  own  government  with 
the  added  privilege  of  direct  intercourse  with  other 
than  the  diplomatic  branches  of  the  foreign  administration 
and  even  of  official  association,  on  some  occasions 
with  the  Head  of  the  State  and  with  the  highest  officers 
of  its  military  establishment,  make  it  desirable  that 
American  officers  serving  in  those  capacities  shall 
enjoy  no  less  privileges  than  their  colleagues  of  othel* 
nationalities. 


Secretary  Root  to  the  diplomatic  officers  of  the 
United  States  at  posts  where  a  military  or  naval 
attache  is  stationed,  Feb.  14,  1906,  MS.  Department  of 
State,  16  Instructions,  Argentine  Republic,  60-81. 
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. military  attaches  assigned  to  the  foreign 

diplomatic  missions  at  Washington  transact  their 
official  business  directly  with  the  War  Department. 

They  act  under  the  instructions  of  their  own  governments 
and  -  -  -  it  is  understood  that  their  duties  are  such 
os  may  be  assigned  to  them  from  time  to  time  by  their 
government  in  respect  of  obtaining  available  military 
information. 


(P.46O-6I) 


but  it  may  be  said  that  the  immunity  applies  merely 
to  diplomatic  agents  accredited  to  and  actually  residing  within 
ihe  United  States.  To  which  it  is  replied  that  such  a  construction 
is  narrow  and  literal.  It  would  undoubtedly  follow  if  the 
immunity  in  question  depended  upon  the  Statute  in  the  nature  of  an 
exception  which  must  always  be  strictly  construed  and  limited, 
hut  such  construction  is  wholly  inapplicable  to  a  right  existing 
anterior  to  and  independent  of  the  Statute  in  question.  The  law  of 
nations  must  be  construed  broadly  and  in  _a_ _ § pirit  to  safeguard  any/ 
r igKt  existing  ~by  vTrt ue  of  the  law  of  na~tlons  ,  It  is  a~  separate 
system'  'o'  f '  J  ur ispr  although"  'inc~or;  oraYed^odriy  in  our 

fund'a'men'ta'l  law.  It  must  Therefore  be  "construed  with  regard  to  the 
or i’g'i'n"  "a nd  ne tur e  of  the  right,  irrespective  of  a  provision  that 
provides  means  for  the  punishment  of  its  violation. 

Now  the  reason  of  the  immunity  has  been  3hown  to  arise 
frcva  the  necessity  of  mutual  intercourse  and  it  follows  that  rights 
and  privileges  necessary  and  proper  to  the  enjoyment  of  the  right 
and  privilege  mu3t  coexist  in  the  right  and  flow  from  its  existence. 

If  a  diplomatic  agent  is  privileged  to  enter  and  to  leev 
an  accrediting  3tate,  it  follows  that  he  must  not  be  debarred  the 
right  of  returning  from  his  post  by  the  act  of  a  neighboring  and  ’ 
friendly  state.  Otherwise  the  delay  and  inconvenience  involved 
might  seriously  hamper  the  agent  in  discharging  his  duty  to  the 
home  governi ent  and  a  return  by  a  reasonable  and  proper  route 
although  it  lie  through  a  neutral  territory  is  at  times  necessary 
as  in  the  case  of  such  a  country  as  Switzerland  for  example,  and 
at  all  times  convenient. 

If  there  is  little  law  on  the  question  that  is  due  rather 
to  a  uniform  practice  then  to  any  doubt  as  to  the  existence  of 
the  right  or  privilege  in  question.  Comity  is  the  basis  of  much 
of  International  Law  end  custom  is  the  very  life  of  the  common  law 
of  nations.  Convenience,  especially  if  it  be  international,  is  a 
firm  basis  for  comity  and  passage  through  neutral  territory  is 
certainly  convenient. 

And  it  should  be  observed  that  the  lav;  of  nations  should 
not  be  repealed  or  modified  by  implication  and  it  is  submitted  that 
a  mere  omission  frcm  a  statute  of  a  right  or  privilege  does  not 
repeal  a  right  or  privilege  based  upon  International  Law.  Otherwise 
the  privileges  of  ambassadors  might  be  impugned  as  tnere  is  no 
saving  clause  in  the  section  of  the  act  in  question.  The  provision 
of  the  act  should  be  specific  and  inconsistent  with  the  right  or 
privilege  conferred  by  International  Law  and  if  the  lav.  in  question 
be  construed  with  International  Law  it  will  be  seen  that  an 
exception  does  and  should  exist  in  the  case  of  diplomatic  agents. 
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Had  tho  attention  of  the  Attorney  General  been  sailed  to  the  last 
that  diplomatic  immunity  does  not  rest  upon  the  wording  of  any 
statute,  but  is  independent  thereof,  except  as  to  punishment  of  a 
violation  of  such  immunity ,  he  wc’Ld  doubtless  huve  held  that  the 
question  of  immunity  v.as  untouched  by  the  statute  and  not  necessarily 

involved  in  it. 


ITon-Intorferenoe  in  Politics 


(P.472-73-74) 

Chapter  I,  section  15,  of  the  Foreign  Service  Regulations 
of  the  United  States  provides  (Jan.  1941): 

Officers  of  the  Foreign  Service  3hull  not  participate 
in  any  manner  in  political  matters  of  the  country  to 
which  they  are  *  ".credit  ed  or  aet--* -p- i  •  A’hty  ha&11  also 
refrain  from  expressing  usr^h  or  ui  agrees.,]-  opinions 
upon  local  political1.  Questions  of  j'hor  controvert.  j1 
aubj  acts. 


Ex.  Cr.  8  , 


m  or 


18  10':  C, 


The  Secretary  of  State  wrote  informally  to  an  Ambassador 
in  Washington  on  September  23,  1914  that  the  President,  of  the  United 
States  was  much  annoyed  over  an  interview  published  m  a  local 
newspaper  on  September  23  which  was  purported  to  huve  been  given  y 
a  Secretary  of  the  Jr/. assy  relating  to  the  unfrienuly  publio  opinion 
in  Japan  for  the  United  states.  The  Secretary  said  that,  although 
the  Secretary  of  the  Embassy  had  publicly  denied  that  oho  intervio 
was  correct,  ho  dog  a  omitted  that  he  had  made  some  statement  to 
the  reporter  in  rag  arc  to  this  subject.  The  Secretary  -j  dried : 


However  disposed  the  President  is  to  recognize  the 
liab-uity  of  error  in  a  newspaper  report  of  an  oral 
statement  he  cannot  but  feel  that  a  statement  at  any 
time  *>  o  dipA-wtic  offioer  of  a  foreign  government, 
as  to  the  re  la lions  of  the  United  States  with  another 
Power  .  is  indis  .i out  arid  improper.  A  statement  on 
such  o  subject  »»t  tiio  present  time,  when  the  United 
Stacks  is  seeking  to  preserve  a  strict  neutrality, 
if  it  tends  to  influence  African  public  opinion 
against  one  of  t he  beii igorents  in  the  war  which  is 
being  wagad.  is  especially  mischievous  and  arouses 
suspicion  a?,  to  the  motive  v.hich  inspired  it. 


He  added  that  ho  regretted  being  compelled  to  call  this 
matter  to  the  Ambassador attention  and  had  done  so  in  an  informal 
way  so  that  he  might  tak-j  tuo  first  convenient  opportunity  to  call 
at  the  Department  and  discuss  th**  propriety  of  tho  Secretary’s 
conduct.  The  Ambassador  roplird  rn  September  29  that  he  agreed 
with  the  Secretary  of  Stc0c  as  to  tho  impropriety  of  tho  language 
of  the  alleged  interview  but.  tnat ,  since  the  Secretary  of  the 
Embassy  had  assured  him  that  ho  had  not  mode  the  Bit  cements  therein 
contained,  he  had  published  a  denial  in  all  newspaper*,,  xio  requested 
tho  Secretary  of  State  to  bring  his  reply  to  the  attention  ol  the 
President. 


MS.  Deportment  of  State,  file  701 .621l/280£i»,/26  £ . 
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* 

The  Deportment  of  State  inquire^  of  u  foreign  minister  in 
Washington  in  1920  as  to  his  procedure  in  colling  upon  a  member 
of  the  Foreign  Relations  Committee  of  the  United  States  Senate  for 
the  apparent  purpose  of  providing  the  Committee  with  certain 
information  elreody  requested  of  the  Deportment  in  a  resolution 
introduced  in  the  Senate.  The  Minister  gave  a  very  frank  statement 
of  what  had  taken  place  at  the  interview  and  stated  that  his  pro¬ 
cedure  was  due  to  his  unfamiliarity  with  the  established  custom  of 
the  Government  of  the  United  Staf.es  and  that  no  similar  occurrence 
would  take  place  in  the  future. 

PS.  Department  of  State,  file  701. 1411/104. 

On  July  20,  1908  the  Venezuelan  Minister  of  Foreign  Affairs 
informed  the  Minister  Resident  of  the  Netherlands  that  the  Supreme 
Magistrate  of  Venezuela  had  directed  him  to  hand  him  his  passports, 
in  view  of  a  letter  (apparently  criticizing  the  political  and 
commercial  situation  in  Venezuela)  addressed  by  him  to  a  commercial 
union  in  Amsterdam  and  published  in  the  Netherlands. 

John  brewer  (custodian  of  Legation  property)  to  the  secretary 

of  State,  July  25,  1908,  MS.  Deportment  of  -tate,  file 

14457/8-11;  1909  For.  Re  1.  630. 

A  resolution  adopted  at  Habana  in  1940  at  the  second  Meeting 
of  the  Ministers  of  Foreign  Affairs  of  the  American  Republics 
recited  that  the  convention  on  diplomatic  officers,  signed  at 
Habana  on  February  20,  1928,  established  the  following  principles: 

a)  Foreign  diplomatic  officers  shall  not  x>arti  cipate  in 
the  domestic  or  foreign  politics  of  the  State  in  which  they 
exercise  their  functions. 

b)  They  must  exercise  their  functions  without  coming  into 
conflict  with  the  laws  of  the  country  to  whioh  they  are  accredited. 

c)  They  should  not  claim  immunities  which  are  not 
essential  to  the  fulfillment  of  their  official  duties. 

d)  No  State  shall  accredit  its  diplomatic  officers  to  other 
States  v. ithout  previous  agreement  with  the  latter. 

e)  States  may  decline  to  receive  a  diplomatic  officer  from 
another,  or,  having  already  accepted  him,  may  request  his  recall 
without  being  obliged  to  state  the  reasons  for  such  a  decision. 

It  was  accordingly  resolved: 

• 

To  urge  the  Governments  of  the  American  Republics  to  prevent 
within  the  provisions  of  international  lew,  political  activities 
of  foreign  diplomatic  or  consular  agents,  within  the  territory  to 
which  they  are  accredited,  whioh  maj  endanger  the  peace  and  the 
democratic  tradition  of  America. 

Department  of  State,  III  bulletin,  no.  61,  p.  130  (Aug.  24,  ' 
1940);  ibid.,  no.  62,  p.  178  (Aug.  31,  1940) 
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diploi 'vATic  miurrrrcs 

Exemption  from  Judicial  Process  in  General 

(P.513, U, 15) 

In  a  letter  of  Kerch  16,  1906  to  the  Secretary  of  Commerce  and 
Labor,  Secretary  Root  sc. id: 

There  are  many  end  various  reasons  why  diplomatic  agents, 
whether  accredited  or  not  to  the  United  States,  should  e 
exempt  from  the  operation  of  the  municipal  law  tt  Isioj 
this  country.  The  first  t  nd  f  urid  ament  a  1  reason  is  the 
fuot  that  diplomatic  agents  are  universally  exempt  by  well 
recognized  usage  incorporated  into  the  Common  law  of  nations, 
bound  as  it  is  to  observe  International  Law  in  its 
municipal  os  well  os  its  foreign  policy,  cannot,  if  it 
would,  vary  a  law  common  to  l11.  If  such  a  law  were 
passed  b’-  the  proper  authority  such  law  would  be  binding 
upon  Government ,  courts  and  people  within  our  jurisdiction, 
but  foreign  nations  would  not  be  bound  to  admit  its 
validity  in  a  case  properly  involving  thoir  rights  and 
privileges  or  duties  <-nd  obligations.  If  authority  be 
needed  for  this  assertion  it  will  be  found  alike  in 
decisions  of  courts  and  in  works  of  authority. 


The  reason  of  the  immunity  of  diplomatic  agents  is  clear, 
namely:  that  Governments  may  not  be  hampered  in  anoir 
foreign  relations  by  the  arrest  or  forcible  prevention  of  ^ 
the  exercise  of  a  duty  in  the  person  of  a  governmental  agar, 
or  representative.  If  such  agent  be  oflensive  and  his 
conduct  is  unacceptable  to  the  accredited  notion  it  is 
pro p>3 r  to  request  his  recall;  if  the  request  be  not 
honored  he  may  be  in  extreme  cases  escorted  to  the  boundary 
and  thus  removed  from  the  country,  .and  rightly,  because 
self-preservation  is  a  matter  peculiarly  within  the 
province  of  the  injured  state,  without  which  its  existence 
is  insecure.  Of  this  fact  it  must  be  the  sole  judge;  it 
cannot  delegate  this  discretion  or  right  to  any  notion 
however  friendly  or  competent.  It  likewise  follows  from 
the  necessity  of  tile  case,  that  the  diplomatic  agent  must 
have  full  access  to  the  accrediting  state,  else  he  cannot 
enter  upon  the  performance  of  his  specific  duty ,  &nd  it 
is  equally  clear  that  ho  must  be  permitted  to  return  to 
the  home  country  in  the  fulfillment  of  official  duty,  ns 
to  the  means  best  fitted  to  fulfil  these  duties  the  agent 
must  necessarily  judge;  and  of  the  time  required  in 
entering  and  departing,  as  well  os  in  the  delay  necessary 
to  wind  up  the  duties  of  office  after  recall,  he  must 
likewise  judge. 

« 

For  these  universally  accepted  principles  no  authority 
need  be  cited. 

I 

\ 

It  would  appear  therefore  abundantly  clear  that  the 
immunities  of  diplomatic  agents  exist  by  virtue  of  the  law 
of  nations  which  is  a  part  of  the  law  of  the  land,  and  that 
such  provisions  (sections  4062-4065  of  the  Revised  Jtatuteuj 
are  merely  declarative  and  punitive  in  their  nature, 
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.  .in  the  United  States  a  foreign  d^1°^ieXeStionstatiV° 
is  accorded  til  the  immunities,  privilege  »  °  ^ 

to  which  he  may  be  entitled  by  international  law.  he^is 
immune  from  the  criminal  and  civil  jurioai-  1  ■punished 
United  States  and  cannot  bo  sued,  arrested,  I  - 
by  the  laws  thereof;  he  is  exempt  from  taatl^inf'rd 
tribunal  whatever;  his  dwelling  house  and  good*  and  the 
archives  of  his  mission  cannot  be  entered,  s®arcJ1®^'  . 

HiaZl  under  prooeue  of  law  or  by  the  “g"iti#- ' 

but  reel  or  personal  .^ro^orty  held  by  him  eside  from 
that  v.hioh  pertains  to  him  us  o  public  oiniato'  i*  subject 
to  the  1006 1  laws.  The  personal  immunity  of  a  diploi. 
representative  extends  to  his  household,  end  especially 
rtoePhis  secretaries.  Generally  his  servants Jhaw therein, 


»» 


but  this  is  not  elwejs  the  case  when  they  are  °*tizens 
ni.  th->  Hn i ted  S'-aiea.  The  statutes  on  tne  subject  are 
aortained  in  SeoMrn;  W62-W66  of  tne  aevised  Statutes  . 
Seoretery  Knox  to  too  Spanish  Minister  (Ri|no  y  6&>»**os> 
no.  97,  Jan.  16,  1912,  KS.  Department  of  State,  file 

701.0011/3. 

mhe  immunity  (under  the  law  of  the  United  states)  from 
criminal  prosecution  and  civil  process  end  °£li88ti° 

testify  is  considered  to  a-ply  to  a  loreign  dipl  utarv 

representative,  his  secretaries,  attaones,  including  mill  ^hold 

naval  and  commercial  atteohes,  employees ,  ^euba: J®,?*  es  or  servants 
^  noi  urii  h  1  ^  family  8nd  doiuB st io  sorvsnts#  « 

O?  aerJart  (a  oitinun  or  inhabitant  of  the  United  States)  entered 
the  service  of  the  mission. 
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